Abstract
Introduction
Capital needs for business development is urgently required by entrepreneurs. However, they often require capital by proposing a bank loan. Loans granted by banks, on one hand, is the greatest asset of the bank since it is the main revenue of reward; on the other hand, it potentially becomes a source of problems for banks, such as bad credit loans. Law Number 7 of 1992 on Banking as amended by Law Number 10 of 1998 (Banking Acts), Regulation of Bank Indonesia as well as in the Regulation of Financial Services Authority (OJK) has provided the guidelines for banks to extend credit to the debtor in order that the distributed and to be distributed credits have lowest risks. However, no one knows what happens next.
One of bank's effort to minimize credit risk is done by requiring collateral from debtors. Security is one of the important elements that has to be considered in analyzing the credit that will be distributed although it is not the principal of the loans. Banking Acts, Law Number 4 of 1996, Law Number 4 of 1996 on Mortgage of Land and Their Land-related Assets (UUHT), Law Number 42 of 1999 on Fiduciary Security (UUJF) and Law Number 9 of 2006 on the Warehouse Receipt System as amended by Law Number 9 of 2011 have accommodated the development of security objects to meet the public needs, especially entrepreneurs on capital. For example in the elucidation of Article 8 of the Banking Act states that girik, petuk (Letter C), and other related forms can be used as collateral/security assets. In fact, girik and petuk are not official certificates resulting in a questionable legal assurance, as reaffirmed in the explanation of Article 10 paragraph (3) UUHT.
Similarly, in Article 9 paragraph (1) of UUJF, it stated that Fiduciary security can be assigned to one or more units or types of objects, including receivables, either existing at the time the guarantee is given or subsequently acquired. Consideration of legislature is that Article is important in terms of commerce. This provision explicitly allows Fiduciary security which includes subsequently acquired objects. It shows this Act ensures flexibility on the ob-jects charged by Fiduciary security for debt repayment. In terms of commercial as well as flexibility, it is significant aid for bank capital seekers yet the principle of legal assurance towards Bank position is at stake. It puts bank at high risk especially if debtor's default is found. This becomes a dilematic decision; the bank is obliged to comply with the regulation but it must develop its assets in terms of credit providers by taking the risks.
Problems
Based on the background, the problems are formulated as follows: first, bank's efforts to minimize the risk on security objects in terms of subsequently acquired assets; and second, execution of fiduciary security in terms of subsequently acquired assets.
Research Methods
This type of research is a legal study. Legal research is conducted by methods which is in accordance with law studies. The distinct characteristics of this study is normative 1 . Legal research is a process of finding the rule of law, principles of law and legal doctrines in order to address the legal issues. This is in accordance with the prescriptive character of legal studies. This study applies statute approach, the conceptual approach and cases studies (cases study). Statute approach started by examining the Banking Act, UUJF, and other regulations governing banking, particularly security. Conceptual Approach is done by studying the views and doctrines developed in jurisprudence, particularly concept of objects, objects load and concepts of guarantee execution. The case study is a study of cases occurred in banking practice, especially with regard to security objects in terms of subsequently acquired assets viewd from from perspective of law, banking law and security law.
Discussions
Bank's Efforts to minimize the risk on security objects in terms of subsequently acquired assets
The loans that extended by banks are the biggest asset yet a source of great risk. Credit risk can be minimized by performing credit analysis. Credit analysis is a preventive measure that should be done professionally by the bank based on the bank procedures. Credit analysis can serve as the first filter to prevent bank from bad credits. The main objective of activities of credit analysis is to assess carefully the debtor's character, capacity, capital, collateral and business prospects. Collateral as one of factors necessarily considered by bank regarding the existence of collateral functions as a means of protection for bank security, that is payment assurance or execution of an accomplishment by the debtor or by a debtor guarantor. In assessing collateral, the bank must assess goods, projects or claim right financed by one's credit facility and other goods, securities or risk guarantee, written as additional collateral, whether it has been sufficient or not so when the debtor is unable to repay its obligations, the collateral can be used to cover the repayment of loans from the Bank. It can be seen that there are two (2) types of collateral, which are: main collateral is any goods, project, or claim right financed under related credit facilitiesand Additional Collateral is any object indirectly related to the object financed by credit facilities.
In banking practice, collateral refers to either moveable objects or immoveable objects, either registered or unregistered objects which are more acceptable as collateral compared to individuals security who only issues individual rights. Referring to Nindyo Purnomo on the meaning of goods then people can refer to the explanation on subject rights and object rights. If subject rights or the rights owner are person (persoon) further divided into individuals (naturlijkpersoon) and legal entities (rechts-persoon), then the opposite of the subject right is the object of rights (goods). Zaak (Dutch term) can also be interpreted as a part of the properties, either tangible or intangible, as either movable or immovable. For example, found in Articles 500, 501, 503, 504, 508, 511 and 520 Burgerlijk Wetboek (BW).
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Objects are object rights of which meaning is governed by Article 499 BW; based on law, material is, every goods and every right, controlled by proprietary rights. Thus in BW legal system, materials has two (2) meaning, ie, goods and rights. Objects may be charged on certain debt, by making an object as a security for repayment of a debt to the frame guarantee agreement.
Security agreement is an accesoir agreement of the credit agreement between the debtor and the bank. The signing of the loan agreement between the bank and the debtor then there is a legal relationship that in fact there have been conflicts of interest; the debtors need credit easily and quickly, on the other hand, the banks need certainty and security for debt repayment through credit in time with the material security as collateral material easily executed.
provide it for the fulfillment of the obligations of a debtor. Material guarantee is an absolute right on a particular object that becomes the object of a guarantee of the debt, which at one time can be cashed for the repayment of debt the debtor if the debtor defaults. Wealth can be a wealth belonging to the debtor or property belonging to a third person. 4 Collateral material of some objects belonging to the debtor or a third party may be accepted as security object if they meet the requirements. The requirments of objects that can be used as a security object if the object can be diverted and has economic value. When the object is in the form of land rights, then the rights shall be registered in the public register of the land office. Those requirements are cumulative not alternative.
Collateral material bonded by material security agreement, the agreement may be pledge, mortgage, fiduciary and security rights. Material collateral agreements created material rights. Material right is absolute, which can be enforced to anyone not limited to the contract only, while personal rights can be established only on certain parties only, is relative (not absolute). Droit de suite, the material right remains attached to the object to whom it belongs. The principle of priority, the material right that was earlier would be prioritized rather than those which come later. Preferences, material right bearers shall be preferred in the repayment of debt than other creditors.
Regarding to the given objects and subsequently acquired objects mentioned in Article 1131 BW, known as general collateral issued due to law and Article 1334 BW, states that:
"Any movable and immovable property of the debtor, either already exist or subsequently exist become collateral to the engagements of individual debtors".
"Subsequently existed goods could be the subject of an agreement. However, one is not allowed to release a closed inheritance, or to determine a condition of the agreement on that legacy, even with the consent of the person who will leave a legacy that is the subject of the agree-ment, it does not limit the provisions of articles 169, 176 and 178. "
Based on the provisions of Article 1131 BW and Article 1334 BW indicate that the object in the agreement is possible to the subsequently existed object for instance, people can guarantee a coming harvest, in this case the object of the agreement does not exist, This is called an absolutely non existing objects.
In mortgage collateral board regulated by Article 1175 BW stated that the mortgage can only be held on existing goods. Mortgage on non existing goods was void. However, mortgage can charge a ship which is still under construction as mentioned in the explanation of Article 33 paragraph (1) of Government Regulation Number 51 of 2002 on Shipping, in condition that such ships have been registered temporarily in the Deed Registration of Ships and as regulated in Article 14 paragraph (1) of the Reg-ulation of the Minister of Transportation PM Number 13 of 2012 on the National Registration and Ships's identity. The subsequent requirement demand the process has reached 50% or at least physically have reached the stage of com-pletion of the main deck. Pledge security institution cannot consider any subsequently objects due to the pattern of inbezitstelling as provided by Article 1152 BW that the lien over movable goods and receivables are put by bringing loan objects under the power of the indebted or one's party third, about who has been approved by both parties.
The security agency encumbrance rights set that subsequently acquired objects can be used as a security object according to Article 4 paragraph (4) UUHT that encumbrance right may also be imposed on the right over land and buildings, plants, and works either given or subsequently given attached to the land, and belong to the land rights bearers in which its imposement is obviously stated in related Deed it is common that subsequently acquired objects becomes the object of fiduciary. For instance: first, The provision of working capital credit facility in the cooperation as a collateral object is billing/receivables owned by the cooperation on credit being given to members either already owned by cooperations or subsequently owned; second, The provision of credit facilities to multi finance then as collateral object is receivables owned by multi finance on credit distributed to the debtor or subsequently owned by multi-finance.
For example, a clause of fudiciary security objects in terms of subsequently acquired objects On Fiduciary Collateral Deed:
Furthermore, each party acts in the position of explaining to guarantee payment of any amount owned by the debtor are due and must be paid by the debtor to the bank, whether arising under the agreements by number.... based on the credit agreement, fiduciary providers herewith provide fiduciary security to the fiduciary recipients for and on behalf of whom and those who meet before the second party to act as the recipient of fiduciary up to the value of collateral approximately -------,-(------), over colla-teral object as follows:
All rights and authority over claims/receivables owned fiduciary providers both given and/or subsequently fiduciary provider over the third party based on an agreement made separately by the recipient fiduciary with third parties based on the agreement by fiduciary recipient and third party as stated in a statement of fiduciary providers are made over duty stamps, dated ---, month ---, year ---, in which the original version is attached to this deed: concerned with a duty stamp list to be sub-mitted later by the fiduciary providers to the recipient list as an inseparable part of this deed with the amount of -------(-------------) henceforth referred to "fiduciary security objects".
In banking world, provision of credit facilities to debtors necessarily takes account of risks and minimizes any potential risks. Banks should do thorough credit analysis since funds for loans are largely received from public who have entrusted their funds managed by the bank. This was also stated by Rajev Sirohi and Pankaj Chauhan that:
"Banking institutions involved in lending carefully assess credit risk. To assess credit risk, lenders gather information on the current and past financial conditions of the prospective borrower and the nature and value of the property serving as loan collateral. The precision in credit risk assessment is desirable because it ensures profitability and reduces the probability of opportunity lost when the application of profitable customer is rejec-ted."
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In Article 8 of the Banking Acts, it emphasized that bank must assess credit analysis, known as 5C principle, consisting of elements of Character, Capacity, Capital, Condition of Economy, and Collateral. Collateral is one of the principle elements of 5C but banks still need to analyze the collateral carefully and thoroughly, because the collateral is very important for banks when bad credits occur. At this condition, collateral execution is the last option taken by the bank. Likewise, as stated by Alina Mihaela Dima on the importance of assurance as one of the basic components of credit analysis: 7 "Collateral (or guarantees) are additional forms of security the customer can provide the lender. Giving a lender collateral means that an own asset is mortgaged, such as a property, to the lender with the agreement that it will be the repayment source in case the loan is not repaid from the established sources as per terms and conditions agreed for the financing. A guarantee, on the other hand, is just that -someone else signs a guarantee document promising to repay the loan if the initial lender cannot. Some lenders may require such a guarantee in addition to collateral as security for a loan. A collateral is considered "the second way out" by the lender in case the credit goes wrong".
Not all objects can be used as credit collateral, but must meet MAST'S: first, marketability, the existence of a sufficient market preventing it from trading down; second, ascertainably of value, the guarantee must have a standard price; third, stability of value, the assets used as collateral stable in price, fourth, transferability, that is its guaranteed assets is easily transferred either physical or juridical; and fifth, secured, the goods that are guaranteed can be held legally formal binding in accordance with the laws and legislation in case of default.
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Thus, when subsequently acquired objects such as bills or receivables to a third party made the object of collateral, banks must ensure the authenticity of the receivable evidence or these bills by checking it to a third party, such as security object in the form of bills of mem-bers of the cooperation it is certain that the members of the cooperation have obligation to the cooperation.
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In addition, the collateral, subsequently acquired objects in terms of receivables/bills should be made tied with fiduciary perfectly. Fiduciary security registration is an absolute requirement to issue the fiduciary security to fulfill the principle of publicity. This is in accordance with the provisions of Article 11 (1) of the Law Fiduciary that the objects charged by fiduciary security must be registered. Efforts to minimize the risk of collateral object in form of bills or account Receivables (AR) are performed by making a list of charges, which at least includes a bill list, which includes at least statement of a list of charges to any parties, following the amount of each respectively and the date or the number of the agreement. Due to its tentativeness, (subject to payment at any given time), fiduciary providers must make periodic reports a list of charges, which are usually set out in the quarterly Fiduciary Security Deed.
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Moreover, the banks monitor debtor's business as well as their collateral such as accounts receivable/billing consistently in order to avoid defaults committed by debtors. Practically, Bank X puts subsequently acquired objects as the main collateral but the other might put it as additional collateral regarding the high risk taken by the bank. For example, the provision of credit to the cooperation as main collateral include given or subsequently acquired receivables/billing of cooperation members.
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Execution object collateral in the form of objects to be acquired in the future
In the sense of banks as the holder of material security such as fiduciary, banks takes resposibility if any debtor's default occurs. If the debtor default, the bank as a preferred cre-ditor has the right to execute guarantee either through parate execution or by executorial title or under-hand sales as provided in Article 29 Fiduciary law.
One of the privileges owned by material guarantee holders is in case that debtor de-faults on its debt or default/breach of contract. Obtaining payment of receivable creditor is not necessarily done by sueing through court. Even the first mortgage holder holders have the right to sell on its own authority towards the object of When the debtor defaults that may cause non-performing loans, the collateral execution is the final attempt made by the bank if an attempt to rescue the bad debts by restructuring credit does not bring results or where the debtor has no good will since the beginning. The execution is done by selling the collateral given by the grantor fiduciary to the bank and the sale proceeds used as all obligations of the deb-tor to the bank. If the sale of security object is greater than the amount of all liabilities of the debitor,then the bank must refund that surplus to fiduciary providers as the owner. However, on the contrary if the sale of that security object is less to settle all obligations of the debtor, then the debtor is obliged to pay the deficiency.
Problematic execution of subsequently acquired objects in form of receiveables or the bill occurs if the debtor defaults while the collateral in the form of subsequently acquired receivables or bills on a third party are not collectible or bad debts then bank can not execute receivables or charges. As an illustration, if a cooperation or multi finance defaults on a bank, the bank is unable to execute such collateral object, i.e. receivables from members of the cooperation or the multi finance debtor or if members of a cooperation or multi finance debtor itself default on a cooperation or a multi finance. It can be said that bank issues credit without specific guarantees even in the credit agreement and the security agreement is no guarantee in the form receivables or bills charged by fiduciary security institution. Moreover, if the collateral in the form or subsequently acquired receivables used as main collateral then consequently the bank only serves as concurrent creditors, which is only secured by a general guarantee as provided by Article 1131 Burgerlijk Wetboek. The position of creditors with a main collateral only serves as concurrent creditors which equal to other concurrent creditors. It raises individual right which are relative rights, no principle of droit de suite, the position of the individual right holders are equal, there is no take precedence and the lawsuit is called individuals claim, which can only be filed on the counterparties.
Conclusion
The efforts made by banks to minimize credit risks whenever they receive collateral in terms of subsequently acquired objects as fiduciary security are performed by thorough credit analysis on five (5) factors including character, capital, capacity, collateral and business prospects. In addition, the imposition of fiduciary security is done perfectly to raise material right. Furthermore, to minimize credit risk, regular monitoring of accounts receivable or that bill are conducted to prevent bank from debtor's defaults. It can be said that the bank extend credit with the absence of specific assurances even though bank as preferred creditors proven by fiduciary security certificate but the bank cannot enforce its material right because the object cannot be executed. Therefore, collateral such as subsequently acquired receivables or bills bring higher risks, thus, as a bank compliance on the precautionary principle, they should not put collateral in the form of subsequently acquired receivables or bill as main collateral but as additional collateral.
